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Eighth Meeting of the Parties to the Aarhus Convention, November 2025 

 Statement on Costs Protection on behalf of Environment Links UK 

 

Introduction 

 

1. Environment Links UK (ELUK) collectively represents voluntary organisations with more than 8 
million members across the UK. It comprises the combined memberships of Wildlife and 
Countryside Link (WCL), Scottish Environment Link (SEL), Wales Environment Link (WEL) and 
Northern Ireland Environment Link (NIEL). Each is a coalition of environmental voluntary 
organisations, united by common interest in the conservation and restoration of nature and the 
promotion of sustainable development across the terrestrial, freshwater and marine 
environments. 

 

2. ELUK welcomes the opportunity to submit a written Statement to the Eighth Meeting of the 
Parties to the Convention (MOP8). This Statement focuses on the UK’s failure to address the 
requirements of Decision VII/8s of the Seventh Meeting of the Parties and the Compliance 
Committee’s Report on Decision VII/8s to MOP8 (the Report). We also take this opportunity to 
raise related matters and highlight a concerning rhetoric emerging around the UK’s status as a 
Party to the Convention. 

 
Decision VII/8s of the Meeting of the Parties 

 

3. The Compliance Committee’s Report summarises the events following the adoption of Decision 
VII/8s, including the publication of the UK Action Plan on 1 July 2022, an invitation to the UK to 
attend an open session of the 77th Committee meeting to discuss the “partially complete” plan 
and the submission of the UK’s progress review on 29 November 2024. It is on the basis of this 
progress review that the Committee prepared its Report to MOP8.  

 

4. While the Committee welcomes the progress made, it finds that the UK has not yet met the 
requirements of Decision VII/8s regarding costs in the UK. ELUK welcomes that finding. We also 
welcome the Committee’s Recommendation to MOP8 that it reaffirm its request the UK to 
urgently take the necessary measures to ensure the Aarhus costs regime (including private 
nuisance claims) is fair and equitable and not prohibitively expensive and to consider the 
establishment of assistance mechanisms to remove or reduce financial barriers to access to 
justice. ELUK also welcomes the Committee’s further Recommendation to submit a timed action 
plan to the Committee by 1 July 2026 and to provide detailed progress reports to the Committee 
by 1 October 2027 and 1 October 2028 on the measures taken.   

 

5. ELUK wishes to thank the Committee for its detailed and considered report. We particularly 
welcome the emphasis placed on the importance of tangible change, as opposed to mere 
proposals and statements of intention, as a precursor to concluding the UK has met the 
requirements of Decision VII/8s.  
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6. In light of the above, we are disappointed to note that the UK failed to respond to the extended 
deadline of 8 September 2025 for the submission of comments on the Compliance Committee’s 
draft findings on ACCC/C/2017/150 (UK) and the Committee's Report on Decision VII/8s to MOP8. 
We urge the UK to confirm its endorsement of the Committee’s Report as soon as possible. 

 

England and Wales 

7. ELUK welcomes the entirety of the Committee’s report for England and Wales. We make brief 
remarks on the following issues: 

• Type of claims covered (private law) – The Committee believes that the UK’s proposal to invite 
the Civil Procedure Rules Committee (CPRC) to codify the principles set out in Austin in a cost 
protection rule (CPR) or practice direction (PD) to reflect the position in case law would 
significantly narrow the scope of public nuisance claims eligible for protection in a manner that 
is not consistent with Articles 9(3) and (4) of the Convention.  We welcome the Committee’s 
conclusion that the UK’s proposal will not meet the requirements of paragraph 2(a), (b) and 
(d) of Decision VII/8s regarding the type of claims covered. 

 

• Type of claims covered - we wish to highlight the Court of Appeal’s judgment in HM Treasury 
& Secretary of State for Business and Trade v Global Feedback Ltd1, in which the claimant 
challenges the making of the Customs Tariff (Preferential Trade Arrangements and Tariff 
Quotas) (Australia) (Amendment) Regulations 2023. The Regulations give effect to a free trade 
agreement (FTA) between the UK and Australia by providing for the reduction or elimination 
of import duty on goods imported into the UK from Australia. While the Impact Assessment 
discussed the risk of carbon leakage arising out of the FTA, it went on to disregard the risk and 
failed to investigate it. Following an appeal against the grant of a default Aarhus cap of 
£10,000, the Court of Appeal concluded that because the statutory scheme under challenge 
did not itself relate to the environment the claimant did not qualify for costs protection. Most 
recently, in Green Lane Association v Central Bedfordshire Council2, the Hon. Mrs Justice Ridge 
concluded that a challenge concerning a traffic order qualified for Aarhus costs protection. 
However, she consolidated the reasoning in Global Feedback that a general obligation to have 
regard to relevant considerations necessarily falls outside the scope of Aarhus costs 
protection. We consider the Court’s reasoning in these cases is not consistent with the 
requirements of the Aarhus Convention.  

 

• Cases involving civil injunctions banning environmental protest – we welcome the 
Committee’s conclusion that proceedings of this kind fall within the remit of Article 9, and 
therefore, that environmental protestors facing injunction proceedings or seeking to challenge 
these orders are entitled to cost protection. This conclusion is very important in view of the 
points repeatedly raised by the Special Rapporteur on Environmental Defenders under the 
Aarhus Convention, including grave concerns as to protestors’ significant adverse cost risk 
when challenging these injunctions. 

 

• Variations to the default costs caps – the UK is proposing to invite the CPRC to revise the CPR 
to make it more explicit that judges can revise the cap downwards. The Committee remains 
concerned that costs caps are more frequently being varied upwards than downwards, 

 
1  HM Treasury & Secretary of State for Business and Trade v Global Feedback Ltd (WWF intervening) [2025] EWCA Civ 624 
2  Green Lane Association v Central Bedfordshire Council [2025] EWHC 2251 (Admin) (judgment here), paragraph 41 

https://www.bailii.org/ew/cases/EWHC/Admin/2025/2251.html


3  

creating a chilling effect on potential claimants and reiterated previous concerns regarding 
“late variations”. The Compliance Committee made specific reference to WWF UK v (1) 
Secretary of State for the Environment, Food and Rural Affairs and (2) Environment Agency3,  
in which WWF’s application for a £10,000 Aarhus cap was challenged by the defendant and, 
as a result, the cap was raised to £35,000 on the basis that it would not make the cost of the 
proceedings prohibitively expensive for WWF.  

 

The Committee does not believe the UK’s proposal sufficiently addresses the problem and fails 
to provide a clear and consistent framework to guarantee that costs in court proceedings 
under Article 9 will be fair, equitable and not prohibitively expensive. In order to fully meet 
the requirements of Decision VII/8s, the Committee considers that the UK “will need to ensure 
that default costs caps for claimants can only be varied downwards”.  

 

ELUK warmly welcomes the Committee’s conclusion regarding cap variations. There is no 
evidence to suggest the approach advocated by the Compliance Committee (which is the 
current position in Northern Ireland)4 has led to any increase in the number of environmental 
cases being issued in Northern Ireland. It would, however, address the acknowledged 
deterrent effect on claimants arising from increasing uncertainty as to whether they could be 
liable for higher costs.  

 

We also draw MOP8’s attention to a decision of the High Court on 16 October 2025 in R (oao 
(1) Wild Justice (2) Badger Trust) v Natural England and the Secretary of State for the 
Environment, Food & Rural Affairs (Interested Party) AC-2024-LON-002644m in which 
Fordham, J. dismissed Natural England’s application to increase the default Aarhus caps from 
£10,000 to £20,000 for Wild Justice and £10,000 to £30,000 for Badger Trust. The Judge’s 
reasoning is set to follow in a written judgment. 

 

Finally, the UK acknowledges there are gaps within its dataset regarding costs cap variation, 
which it concedes does not give a full picture of Aarhus claims. That this gap still exists is 
particularly disappointing given that we have repeatedly, over many years, asked the Ministry 
of Justice to establish a system to gather data on Aarhus cases precisely for this purpose. We 
consider this information is caught by Article 5(3) of the Convention and the UK should be 
taking progressive steps towards greater transparency in this area given established need over 
several years. This is not just about the availability of environmental information – it is about 
compliance with the Convention itself (see Article 5(3)(d)). 

 

8. On 17 September 2025, representatives of Wildlife & Countryside Link met the UK Aarhus Focal 
Point Tom Fuller and Defra colleagues to discuss progress on recommended measures to address 
prohibitive expense ahead of MOP8. We were informed that the Ministry of Justice has invited 
the CPCC to progress the below measures referenced in the 29 May 2025 update to the 
Compliance Committee. We welcome this step and look forward to being updated on the CPRC’s 
progress in respect of these measures in due course. 

(i)   Costs relating to the determination of an Aarhus claim - awarding costs on an indemnity basis 
following an unsuccessful challenge to the status of a claim; 

 
3  AC-2024- LON-004160 
4  See The Costs Protection (Aarhus Convention) Regulations (Northern Ireland) 2013 as amended by The Costs Protection (Aarhus 

Convention) (Amendment) Regulations (Northern Ireland) 2017 
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(ii)  Costs protection on appeal - explicitly cross-referencing CPR 52.19A to the cost cap and 
variation powers in CPR 46 and inviting the UK Supreme Court to amend Part 8 of the Supreme 
Court Rules to ensure clarity throughout proceedings; 

(iii)  Costs protection for interveners - introducing costs protection for interveners and conducting 
a further consultation to determine what level of protection interveners should benefit from; 

(iv) Costs against unsuccessful claimants - amending Part 46 to make it more explicit that when 
calculating the sum of costs to be awarded against an unsuccessful claimant, the courts should 
consider the stage of the judicial procedure to which the costs relate; and 

(v)   Pre-Action Protocol - cross-referencing the need to comply with the PAP in Part 46 CPR. 

 

Rhetoric around the Convention 

9. Finally, we wish to highlight a concerning narrative in the English press about the UK’s status as a 
Party to the Aarhus Convention and the allegation that Aarhus rights, and JR in particular, are 
acting as a brake on economic growth. Negative commentary on Sky News (see here and here) 
earlier this year has been reignited by the announcement that Catherine Howard and Lord Banner 
KC have been asked to draft a new planning bill to remove the ability for environmental groups to 
JR projects such as Heathrow’s third runway. It was also reported that Lord Banner has been 
specifically asked to find a way to remove the cap on costs for groups bringing a JR. He has 
previously commented in an earlier review that this would necessitate leaving the Aarhus 
Convention.  

 

10. We continue to defend JR as an essential foundation of the rule of law and the final mechanism 
for civil society to challenge potentially unlawful decisions affecting the environment. Any 
potential restrictions on JR are of constitutional importance - individuals and civil society groups 
should not be denied their fundamental constitutional right to check the potential abuse of power 
on the basis of arguments in favour of economic growth.  

 

11. We are pleased to note that, on 20 October 2025, the Government confirmed that it is committed 
to the effective implementation of its international obligations and has no plans to withdraw from 
the Aarhus Convention.5 Link will continue to monitor this concerning narrative very closely. 

 
Scotland 
12. ELUK welcomes the entirety of the Committee’s report for Scotland. We note that the Scottish 

Civil Justice Council recently issued a public consultation on proposals to extend the availability of 
protective expenses orders6. We welcome the stated policy objectives in that consultation which 
include the improvement of access to justice and Aarhus compliance, subject to our comments on 
the proposals. 

 
Northern Ireland 
13. Despite the welcome progress made in relation to the adverse costs, the Cost Protection 

Regulations only address part of the affordability problem. They do not address the difficulty an 
applicant may have in being able to afford their own legal costs in the event that they lose the 
case. In theory, it is possible for applicants to appeal for pro bono legal assistance in taking cases 
and human rights-based organisations such as The PILS (Public Interest Litigation Support) Project 

 
5  See answer given by Mary Creagh, Parliamentary Under-Secretary of State at the Department for Environment, Food and Rural 

Affairs to Parliamentary Question tabled by Wera Hobhouse here 
6  The consultation can accessed here 

https://news.sky.com/story/revealed-the-law-youve-never-heard-of-that-stops-britain-building-and-its-not-even-british-13321000
https://news.sky.com/story/revealed-the-law-youve-never-heard-of-that-stops-britain-building-and-its-not-even-british-13321000
https://www.gov.uk/government/news/chancellor-appoints-infrastructure-and-planning-adviser-to-clear-path-for-new-investments
https://www.theguardian.com/politics/2025/sep/27/starmer-asks-conservative-peer-write-planning-bill-block-judicial-reviews
https://www.theguardian.com/politics/2025/sep/27/starmer-asks-conservative-peer-write-planning-bill-block-judicial-reviews
https://www.gov.uk/government/publications/independent-review-into-legal-challenges-against-nationally-significant-infrastructure-projects/independent-review-into-legal-challenges-against-nationally-significant-infrastructure-projects
https://questions-statements.parliament.uk/written-questions/detail/2025-10-10/78428
https://www.scottishciviljusticecouncil.gov.uk/news/2025/08/18/providing-costs-protection-in-environmental-cases
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have led the way in this capacity. However, applications are determined on an ad hoc, case by case 
basis and very much depend on there being the expertise and most importantly, capacity, among 
legal professionals to undertake pro bono work in complex environmental and climate cases.  
 

14. The situation is further complicated by the continued prohibition of Conditional Fee Arrangements 
(CFAs) in Northern Ireland. It was the general assumption that where pro bono legal advice or 
representation has been provided, that this was essentially "free" and therefore did not count 
towards costs and could not be recovered at the conclusion of a legal challenge. However, 
regulations appear to exist in law which may afford some level of costs recovery where pro bono 
legal assistance is utilised in Aarhus compliant cases. It remains to be seen how these regulations 
are applied in practice and forthcoming legal challenges look certain to bring this issue to the fore 
in the very near future. The absence of CFAs and scant provision of legal aid for environmental 
cases make the burden of an applicant’s own legal costs prohibitively expensive regardless of any 
cost capping arrangements. This explains why a significant number of applicants have felt obliged 
to bring applications to the High Court, in major environmental challenges, without the benefit of 
any legal representation. 
 

15. From 20 December to 28 February 2025, the Department of Justice in Northern Ireland ran a call 
for evidence in relation to an assessment on NI’s compliance with the Aarhus Convention. While 
the few responses received cited the prohibition of CFAs, the lack of legal aid and accounting for 
an applicant’s own costs in terms of prohibitive expense, there was general support in favour of 
the availability of cost capping arrangements in the jurisdiction. Another key issue that was raised 
was a concern about whether the Aarhus Convention applied to private nuisance claims and the 
resulting query over whether those seeking to take environmental litigation against a private actor 
in the public interest could avail of cost capping certainty. This also raised ancillary concerns 
relating to providing a cross undertaking in damages (which is often a feature of private nuisance 
cases) and whether these could be termed as prohibitively expensive within the meaning of the 
Aarhus Convention. The Department failed to address these particular concerns but in terms of 
the availability of costs capping in private nuisance environmental cases, in its letter to the Aarhus 
Convention Compliance Committee dated 30 May 2025, it confirmed the following, 

 
“It seems likely that based on caselaw in England and Wales, which would be of persuasive 
authority in Northern Ireland, that a Court would already be able to make a costs protection 
order in a private nuisance claim which has close links to the environment and some 
significant public interest or benefit. However to provide greater clarity on this, the 
Department of Justice Northern Ireland proposes to take forward an amendment of the costs 
regime to put this on a legislative footing.” 

 
16. While this move is broadly welcomed, it should be pointed out that NI was still found to be in non-

compliance with the Aarhus Convention over a number of concerns that were not addressed 
directly and while this assurance of costs capping in private nuisance cases is welcome, there is no 
certainty about when this legislative change will occur and what cases it will cover. 

 
Other Matters 
England and Wales  
Intensity or standard of Judicial Review  

17. In 2017, ELUK members the RSPB, FoE EWNI and FoE Scotland submitted a Communication to the 
Compliance Committee arguing that the standard of review applied in UK courts fails to provide a 
review of procedural and substantive legality in accordance with Articles 9(2) and (3) of the 
Convention. A substantive hearing took place before the Compliance Committee in November 

https://unece.org/env/pp/cc/accc.c.2017.156_united-kingdom
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2019, and their findings are still keenly awaited.  

 

Changes to the permission stage for Nationally Significant Infrastructure Projects (NSIPs) 

18. From 1 October 2025, amendments to Practice Direction 52C and 54D CPR 1988 gave effect to 
changes in JR for NSIP cases. The amendments facilitate the implementation of Clause 12 of the 
Planning and Infrastructure Bill which, upon coming into force, will remove the right of appeal for 
cases deemed Totally Without Merit (TWM) at the oral permission hearing in the High Court. 
Secondly, the Planning Court will now consider any disputed question of permission in NSIP 
challenges at an oral permission hearing only (all other JR cases generally being subject to a paper 
decision followed by an oral renewal hearing as of right).  The Aarhus Convention provides 
safeguards for environmental cases to ensure that certain minimum standards apply to them. 
Article 9(4) requires Parties to ensure that the legal review mechanisms referred to in Articles 9(1), 
(2) and (3) provide adequate and effective remedies (including injunctive relief as appropriate) 
and are “fair, equitable, timely and not prohibitively expensive”. ELUK believes that the reduction 
in the number of opportunities for claimants to seek permission is ultimately unfair to 
environmental claimants (as opposed to JR claimants generally) and represents a breach of the 
Article 9(4) requirement for fairness. As noted by the Compliance Committee in the Findings and 
Recommendations regarding Communication ACCC/C/2008/33 concerning compliance by the UK, 
the concept of “fairness” in Article 9(4), refers to what is fair for the claimant, not the defendant 
(see paragraph 135 of the Findings). 

 

Compliance with Article 8 of the Convention 

19. ELUK welcomes the draft findings on ACCC/C/2017/150 (UK) in which the Compliance Committee 
found the UK to be non-compliant with Articles 3(8) and 8 of the Convention. We are disappointed 
that the UK has similarly failed to respond and urge the Government to endorse the Committee’s 
findings as soon as possible. Our view in the interim is that only a legislative remedy (as opposed 
to a code of practice) will ensure requisite public participation in the formulation of new 
legislation.  

 
 
 
The lead author of this ELUK statement was Carol Day, Solicitor, Royal Society for the Protection of 
Birds and Co-Chair, Wildlife & Countryside Link Legal Strategy Group. 
 
For queries please contact Niall Watson, Senior Policy Officer, Wildlife & Countryside Link – 
niall@wcl.org.uk  
 

       26 October 2025  
 

This Environment Links UK statement is supported by the following organisations: 
Badger Trust 
Bat Conservation Trust 
Butterfly Conservation 
Campaign for National Parks 
ClientEarth 
Compassion in World Farming UK  
Environmental Law Foundation 
Environmental Rights Centre for Scotland 
Friends of the Earth England, Wales and Northern Ireland. 

mailto:niall@wcl.org.uk
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Greenpeace  
Institute of Fisheries Management 
Keep Wales Tidy  
Marine Conservation Society 
Oceana  
Open Spaces Society 
River Action 
Royal Society for the Protection of Birds  
Seal Research Trust 
The Wildlife Trusts 
Wild Justice 
 
 
 
 


